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Fair Housing

Not ‘publisher’ of discriminatory ads,
ISP not liable under FHA

The U.S. Department of Housing and Urban Development, its
Federal Housing Adminisiration arm, the Federal Trade Commission,
the federal financial inslitutions’ regulatory agencies, and the relevant
segments of the consumer financial services industry have been paying
a tol of attention to the issues of discriminatory housing practices and
related marketing and advertising. HUD’s proposed new Real Estate
Settlement Procedures Act rules (see article below) arc just a singular
example of that focus.

S0 it seems somchow fitting now that the 7th U.S. Circuit Court of
Appeals should hand down a decision in favor of an Internet service
provider, holding that it did not act as a "publisher” of advertising that
violaled the discrimination provisions of the Fair Housing Acl. (Chi-
cago Lawyers' Comumnittee for Civil Rights Under Law, Inc. v. craigslist.inc.,
No. 07-1101 (7th Cir, 03/14/08).}

{See PUBLISHER on page 6)

Rules and Regulations

HUD proposes RESPA rule changes,
seeks civil money penalty power

After several years of false siarts, the Department of Housing and
Urban Development has published long-anticipated proposed regula-
tions for the Real Estate Settlement Procedures Act. If the proposed
rule is adopted, HUD estimates that consumers will save on average
$518 {0 8670 per transaction.

Meanwhile, the proposed rules portend some potentially expensive
changes surrounding settlement services in the morigage loan indus-
try. The proposed rule, "RESPA: HUD’s Proposed Rule to Simplify and
Improve the Process of Obtaining Mortgages and Reduce Consumer
Settiement Costs,” appears primarily aimed at improving the disclo-
sure of firm and accurate settlement costs on the first page of the Good
Faith Estimate in all RESPA transactions.

Perhaps the most significant of the new rujes is a requirement for a
“GFE application,” a standardized form that HUD expects will facili-
tate the required comparison between the GFE and the HUD-1 and
HUD-1A forms al closing. The GFE currently is a suggested addition to
settlement procedures, not a requirement. The intent of making the
form mandatory, HUD says, is to better ensure compliance with newly
created tolerance limitations restricting the differences between estt-

{See RESPA on page 10)
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.RESPA (continued from page 1)

“mated and actual costs of seitlement services. HUD also
intends that failure to use the required form will bring
substantial penalties.

“The changes are in parta recognition by the ‘good guys’
who remain in the mortgage business that the process has
got to beeome more transparent to the consumer, or it wiit
get worse,” comments Grant Mitchell of Buckley Kolar
LLP in Washington. The change to a mandated GFE will
be costly in terms of printing new forms, developing new
software, educating employees, getting advice from out-
side counsel, and simply doing the paperwork.

“There might be a challenge to the GFE form under the
Federal Administrative Procedures Act,” added Mitchell.
“There’s nothing in the RESPA saying that the GFE has
to be a form, so [ suspect it will be subject to a challenge.”

Other notable changes in the new RESPA proposal are:

® Yield spread premiums will not be distinctly identi-
fied in the GFE. Instead, YSPs will be included on the GFE
as part of the loan origination charge.

B A reguirement that borrowers are given a copy of a
“closing script” (the so-called RESPA ‘Miranda’ nolice)
that is first read {o them. The script explains the final
loan terms and settlement costs.

B Clarification of HUD-approved loan discount mecha-
nisms, explaining when RESPA permits volume discounts
and average cost pricing that benefit consumers.

E Changing the definition of “required use” to include
incentives such as builder/home seller discounts when
homebuyers use an affiliated lenders.

® Clarification and updating of escrow account re-
quirements and mortgage servicing transfer provisions.

® Clarification that all RESPA disclosures may be
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provided to consumers in electronic form. The proposed
rule also will permit electronic storage of documents
required to be retained under RESPA.

The proposal does not include the packaging or bun-
dling stipulations that proved controversial in the 2002
and 2005 proposed rules that were not adopted, Miichell
noted. The 2008 HUD version allows a year’s {ransition
time for compliance.

The proposed rule includes plans for HUD to seek
amendments to RESPA to obtain more enforcement au-
thority. That authority would include civil money penalty
authority for violations of RESPA 88 4 through 10, and the
power to further amend current disclosures. The HUD’s
civil money penalty authority would extend to the provi-
sion of a uniform settlement statement, the GFE, and
several other areas.

HUD says it will also seek authority for HUD and state
regulators to seek injunctive and equitable relief for
RESPA violations. Other proposed legislative initiatives
include requiring delivery of the HUD-1 settlement state-
ment three days prior to closing, and creating a uniform
and expanded statute of limitations applicable {o govern-
mental and private actions under RESPA.

“Back when the industry was writing $3 trillion in
ioans, there was not a real push to change anything,”
notes Mitchell, Bui things have changed since the subprime
morlgage meitdown, he adds. “Now that the industry will
be writing perhaps $1.5 (rillion in business and everyone’s
attention is focused on the mortgage situation, there's a
different atmosphere.”

Comments are due by May 13, 2008.

Find the HUD proposal at edockel.access.gpo.gov/
2008/ pdf/08-1015.pdf and wunw.hud.gov/ offices 'hsg / sfh/
res/respa_hm.cfm. U
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