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Legal experts have warned U.S. credit card companies they are likely to face extra scrutiny from a

tough consumer-focused regulator following the publication of its industry report.

The Consumer Financial Protection Bureau (CFPB) publishes biannual studies of the credit card market,
which outline its evolving practices to stamp out bad behavior or bring new cases.

In the 2016 paper, director Richard Cordray said the introduction of the CARD Act in 2009 following the
financial crash had curbed actions that involved “needless risk”.

Bur Cordray said the regulator is monitoring pressures from new technology providers and extra security
challenges to ensure companies do not cut costs or take chances to keep the pace.

According to the report, the credit card market is one of the largest consumer credit markets in the
nation, with balances topping $925bn.

“More broadly, this is also a market in rapid flux,” he said.

“The entire credit card lifecycle is moving online," he said. "Digital technology is bringing new forms of
competition to an already competitive market." 

He added: “The bureau intends to monitor the market carefully as these developments unfold. Even as
technology changes, our mission remains constant.”

Top U.S. legal minds have said that although the CFPB has other priorities, it is highly likely the cards and
payments market will be near the peak.

Government enforcement expert Valerie Hletko of BuckleySandler’s Washington, D.C. office said
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emerging priorities for the CFPB included underwriting, rewards, and deferred interest.

“We now have a second data point — what they choose to study is revealing of their agenda for
supervision and enforcement,” she told PaymentsCompliance.

“There are a couple of big agenda items — in particular point of sale and manual underwriting. 

“The bureau also appears concerned about the overall cost of credit to consumers even though they are
satisfied that given the changes affected by the CARD Act that those costs have declined significantly.”

CFPB guidance in 2014 on deferred interest warned that compliance with Regulation Z did not mean that
there were not "unfair, deceptive, or abusive acts and practices," known as UDAAPS, in connection with
deferred interest marketing.  

“The CFPB appears to believe that consumers do not understand how deferred interest promotions
work,” she said.

“The CFPB has suggested that consumers are more likely to
pick a card product based on the rewards program rather than
the rates and fees, so it is a big issue,” said Valerie Hletko of
BuckleySandler.

CFPB expert Kimberly G. Monty, an attorney in the Bank Regulatory Group in the New York office of
Schulte Roth & Zabel LLP, agreed, adding that credit card add-on products and advertising would also
come under scrutiny.

“There are ancillary reports the CFPB has put out on credit cards that should be noted by the industry; for
example in October they issued a complaints report on credit cards,” she said. 

“There are areas of overlap [between the two reports], such as the deferred interest products, and
consumer confusion about how late fees are assessed.

“An area of concern has always been disclosures and UDAAP. 

“The CFPB focuses on the provision of disclosures, and whether the consumer really understands them.”

The issuing of rewards around credit is likely to become an increasingly competitive space as card
companies face greater market pressures.
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Hletko said the industry would be wise to ensure compliance on this is a priority.

“The CFPB has suggested that consumers are more likely to pick a card product based on the rewards
program rather than the rates and fees, so it is a big issue,” she said.

“Transparency issues can be difficult when it comes to rewards because of the involvement of third
parties. 

“Issuers may not have control over aspects of the value proposition — forfeiture, redemption, the
determinacy of a unit of value, and it puts them in a very difficult compliance position.”

She said the report tied the concepts of availability into marketplace lending and other non-traditional
sources of credit, such as new peer-to-peer lenders.

The pressure to add new custom will also place demands on departments responsible for conducting
know your customer (KYC) requirements and on-boarding.

Monty said: “The CFPB favors availability of credit to consumers, but at the same time, the more
consumers you have on-boarding, the higher the burden of monitoring to ensure the on-boarding is
compliant, and that the necessary checks have been made to ensure the accounts are compliant with
Regulation Z.”

Both agree the agency is increasingly turning its attention to the application of technology in the credit
card sector as the industry itself pushes ahead at breakneck speed to innovate.

“The CFPB is putting a lot of renewed effort into looking at where technology is taking us,” Monty said.

“In its most recent proposed rule for prepaid cards, it discussed how the evaluation of the technology is
ongoing.

“They are making a strong effort to stay ahead of the field.”

She said the regulator made clear its intentions to apply regulations to technology which has not yet
been created.

Last year, the CFPB targeted credit-card add-on products, where third parties are used to assist with
rewards and bonuses, and a multitude of incorrect charging and billing cases were brought.

Citi Group was fined $700m for failures of a third-party providing add-ons.

“Enforcement relating to credit card ancillary products is not over (the bureau recently announced the
11th public action), but it is unclear how much remains in the pipeline,” Hletko said. 

For Monty, pre-paid card players must also pay attention to the CFPB's oversight of the market.
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The Prepaid Account rule applicability to credit cards and other consumer credit plans will eventually
come into play.

“Although it doesn’t explicitly apply to credit cards as we know them globally, it expands the type of
credit product that will be covered by [Regulation Z],” she said.

“It expands the category of credit products, prepaid cards that will be subject to existing credit card
rules. 

“A pre-paid card that is not a credit card as we know it, if it has an overdraft feature or other, and
charges a fee for that service, it will be classed as a credit card or plan under Regulation Z. 

“Many credit card companies may offer such services and they should be aware the applicability of
[Regulation Z] will change with the new rule coming out this spring.”

 

CONSUMER PROTECTION

UNITED STATES

CARDS CREDIT

NEWS & ANALYSIS

4


	Consumer Finance Watchdog To Increase Focus On U.S. Credit Card Market

