
By David S. Krakoff, James T. Parkinson and Bradley A. Marcus

When Cheryl J. Scarboro, Chief of the U.S. Securities and Exchange Com-
mission’s (SEC) Foreign Corrupt Practices Act (FCPA) enforcement 
unit, remarked in November 2010 that her unit “will continue to focus 

on industry-wide sweeps and [that] no industry is immune from [FCPA] investiga-
tion,” the financial services industry would have been wise to take notice.  Now, 
with news that the SEC is examining whether banks and private equity firms 
have run afoul of the FCPA in their dealings with sovereign wealth funds (SWFs), 
Scarboro’s remarks are no longer merely a harbinger for FCPA enforcement activ-
ity — they represent the reality facing the financial services industry.

Scarboro’s comments and the SEC’s recent SWFs inquiries are even more sig-
nificant when viewed in the context of FCPA enforcement activity in 2010, which 
was a record year for both the SEC and the U.S. Department of Justice (DOJ), 
the statute’s enforcers. Consider that, in 2010, the DOJ and SEC: 1) collected 
eight of the 10 highest monetary penalties ever paid over the 33-year history 
of the FCPA; 2) brought a combined 74 enforcement actions, nearly doubling 
the then–record-setting 40 enforcement actions brought in 2009; and 3) focused 
their enforcement efforts on particular industries. As Assistant Attorney General 
Lanny A. Breuer remarked: “[W]e are in a new era of FCPA enforcement; and we 
are here to stay.” Given the DOJ’s and SEC’s focus on coordinating FCPA enforce-
ment efforts, this “new era” clearly now includes the financial services industry. 
Accordingly, financial services firms should re-examine their FCPA compliance 
efforts and proactively manage their FCPA risks.  

Recent Sec InquIRIeS
According to recent news reports, as many as 10 financial services firms have 

received SEC information requests regarding their respective dealings with SWFs 
— foreign government owned-and-operated investment funds. The information 

By Jonathan P. Armstrong

In last month’s issue, we said 
that all General Counsel should 
be keenly aware of July 1, the date 
when the new UK bribery act will 
take effect. We warned that the Act 
has extra-territorial reach and will 
impact almost every corporation 
doing business internationally. We 
went on to discuss exactly what is 
included in the guidance.

We conclude this month with a 
look at what prosecutors are con-
templating and what U.S. busi-
nesses should do.
What aRe the  
PRoSecutoRS thInkIng?

It is important to note that un-
like the Department of Justice 
(DOJ) in the United States, the 
UK’s Ministry of Justice (MoJ) does 
not have the ability to prosecute 
offenses under the new Bribery 
Act. The majority of the prosecu-
tions will be brought by the Se-
rious Fraud Office (SFO), which 
has been heavily involved to this 
point in explaining to businesses 
how their new powers are like-
ly to be exercised. At a London 
panel event this author organized 
in March, Vivian Robinson, QC, 
the general counsel of the SFO, 
confirmed that the Office would 
look to examine each case on its 
facts. The prosecutors’ guidelines 
reinforce this, saying that “The 
Act is not intended to penalize 
ethically run companies that en-
counter an isolated incident of 
bribery.” Prosecutors will employ 
a two-step test:
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requests likely have been years in 
the making. In 2008, the chief of the 
DOJ’s Fraud Section declared that 
the surge of SWFs was an area of 
particular interest to the DOJ in its 
FCPA enforcement efforts. More re-
cently, SWFs have made substantial 
investments in U.S. financial services 
firms and private equity funds, and 
in some cases, according to a recent 
Wall Street Journal report, “helped 
the firms stave off collapse.” Jones, 
Wall Street Journal, 1/14/11. 

When interacting with SWFs, the 
FCPA is implicated because of the 
“foreign official” element of an an-
ti-bribery violation. In a number of 
recent enforcement actions — for 
example in the KBR/Halliburton ac-
tion— both the DOJ and SEC have ap-
plied the “foreign official” definition 
to employees of companies in which 
foreign governments held less-than-
majority interests. It is clear that the 
enforcement authorities would view 
employees of some SWFs as meeting 
the “foreign official” element because 
the SWF is owned and operated by a 
foreign government.  

The SEC reportedly is examin-
ing whether financial services firms 
made improper payments in solicit-
ing investments from SWFs. Indeed, 
a financial services firm or private 
equity fund risks FCPA liability if its 
employees, or third-party consul-
tants acting on its behalf, offer or 
make payments, gifts, or entertain-
ment to employees of an SWF. Be-
cause of the potential for FCPA risk, 
all financial services companies that 
solicit investments from SWFs, that 
conduct any type of business with 
SWFs, or that provide services to 
SWFs, should re-evaluate their FCPA 
compliance efforts and make any 
appropriate enhancements. Engag-
ing in proactive risk assessments 

that focus on the potential for cor-
ruption risk and conducting inter-
nal reviews may make a significant 
difference in mitigating FCPA liabil-
ity and the hefty fines and sanctions 
that go along with it.

It is important to note, however, 
that interactions with SWFs are not 
the only area involving potential 
FCPA risk. The Wall Street Journal 
recently reported that the SEC is in-
vestigating Allianz SE for possible 
bribery by a German printing press 
company in which Allianz SE holds 
a majority stake. Dauer and Brune, 
WSJ Blog/Corruption Currents: US 
Investigating Allianz Over Payments 
By Portfolio Company,12/22/2010. 
Because the SEC never has charged 
a private equity firm with violating 
the FCPA based on the conduct of a 
foreign private company in its port-
folio, a prosecution here would be 
ground-breaking. As this investiga-
tion makes clear, a private equity 
fund must develop an understand-
ing (via risk assessment and due dil-
igence) of the business operations 
of foreign private companies in 
which it holds a majority stake and 
develop appropriate compliance 
programs to address FCPA risks.  

otheR hIgh-RISk FcPa  
aReaS FoR FInancIal  
SeRvIceS comPanIeS

Recent industry-wide FCPA en-
forcement sweeps in the oil field ser-
vices, telecommunications, and the 
pharmaceuticals industries suggest 
that the SEC and DOJ will not re-
strict their examination of the finan-
cial services industry to SWFs alone. 
An investigation of misconduct in 
one area can lead to investigations 
of misconduct in other areas.  

One particularly high-risk area 
may be the prosecution of financial 
services firms and/or their directors, 
officers, employees or agents under 
a willful blindness theory in the con-
text of cross-border mergers and ac-
quisitions in developing countries. 
A similar theory was employed in 
the 2009 trial of Frederic Bourke, 
investor and founder of handbag 
company Dooney & Bourke, which 

FCPA Enforcement
continued from page 1
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ciate at the firm. continued on page 4
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By Abraham J. Rein

As night follows day, govern-
ment “hold” letters and subpoenas 
in white-collar investigations seek 
the preservation or production of 
“backup tapes.” Some prosecutors 
and agents may have a mistaken un-
derstanding of backup tapes; some 
may not understand what produc-
tion and use actually entail.  

Disaster recovery backup tapes 
(DRBTs) are tape-based media, 
housing data that is often com-
pressed and heavily encrypted. The 
tapes are stored offsite, to be used 
only in the event of a disaster, such 
as a flood or fire, and are not in-
tended to maintain data for litiga-
tion. DRBTs often are very costly to 
restore and produce, even more so 
if they house data that was gener-
ated with outdated programs or sys-
tems that need to be rebuilt. 
the abbott labS caSe

When the Western District of Vir-
ginia ordered Abbott Laboratories to 
comply with a subpoena in a crimi-
nal investigation into alleged off-
label pharmaceutical marketing, the 
business community took notice. In 
re Subpoenas, 692 F. Supp. 2d 602 
(W.D. Va. 2010) (Abbot Labs). Com-
pliance with the subpoena would 
require Abbott to restore and search 
six years’ worth of e-mail from the 
company’s DRBT archive. Abbott 
estimated the restoration cost alone 
at nearly $400,000. The court was 
unimpressed: “As the court views 
it, if retrieving the e-mails is as dif-
ficult as Abbott conveys, then the 
fault lies not so much with an over-
ly broad governmental request as it 
does with Abbott’s policy or prac-
tice of retaining documents …  in a 

format that shrouds them in practi-
cal obscurity.” Id. at 605.  

In the white-collar context, com-
panies are understandably reluctant 
to litigate document production is-
sues, preferring to begin their rela-
tionship with the prosecutor on a 
collaborative note. As a result, the 
propriety of government demands 
for inaccessible DRBTs in white-col-
lar matters has not been fleshed out. 
This lack of judicial guidance can 
leave corporate and outside counsel 
in the dark as to their negotiating 
leverage even as the parties strive to 
resolve electronic discovery issues 
as the courts direct. See, e.g., United 
States v. Graham, 2008 WL 2098044 
(S.D. Ohio, May 16, 2008).
cIvIl lItIgatIon StandaRdS 
aS guIdance In the buSIneSS 
cRImeS context

In recent years, courts consider-
ing thorny discovery issues — par-
ticularly e-discovery issues — in 
criminal matters have increasingly 
turned to civil jurisprudence for 
guidance. In United States v. O’Keefe, 
537 F. Supp. 2d 14 (D.D.C. 2008), a 
criminal case, the court looked to 
the Federal Rules of Civil Procedure 
(FRCP) for help in deciding a ques-
tion about the appropriate form of 
production for electronically stored 
information, saying “[i]t is foolish 
to disregard [the FRCP] merely be-
cause this is a criminal case.” Id. at 
19. When the District of New Jer-
sey was faced with a case involving 
spoliation of material stored on the 
FBI’s DRBTs, the court noted the 
“relatively little criminal case law 
in the Third Circuit” on the subject, 
and “consult[ed] the more thorough-
ly developed civil case law” instead.  
United States v. Suarez, 2010 U.S. 
Dist. LEXIS 112097, at *22 (D.N.J. 
Oct. 21, 2010). Similarly, when re-
quired to decide whether an investi-
gatory subpoena issued pursuant to 
18 U.S.C. § 3486 — the same kind of 
administrative subpoena used to re-
quire Abbott Laboratories to restore 
its DRBTs — imposed an undue 
burden, the court consulted the law 
governing subpoenas issued in civil 
litigation under Fed. R. Civ. P. 45. In 
re Subpoenas Duces Tecum (Family 
Health Care), 51 F. Supp. 2d 726, 

737 (W.D. Va. 1999) (noting that the 
criminal procedural rule governing 
subpoenas is, according to the ad-
visory note, “substantially the same” 
as the civil rule, and consequently 
applying the jurisprudence devel-
oped under the civil rule).  

In civil courts, the question of 
the discoverability of DRBTs has 
been litigated extensively. Courts 
and experts generally start from a 
loose presumption that DRBTs are 
“not reasonably accessible,” making 
them immune from discovery ab-
sent “good cause.” See Zubulake v. 
UBS Warburg LLC, 220 F.R.D. 212, 
218 (S.D.N.Y. 2003); Fed. R. Civ. P. 
26(b)(2)(B). While the resulting 
body of case law discussing “good 
cause” is not always clear or con-
sistent, a careful examination of the 
cases suggests a handful of factors 
that appear to govern courts’ deci-
sions in DRBT cases.   
The ‘Zubulake Exception’

In what is known as Zubulake IV, 
220 F.R.D. 212 (S.D.N.Y. 2003), Judge 
Shira Scheindlin held that the civil 
litigant’s duty to preserve, “as a gen-
eral rule, … does not apply to inac-
cessible backup tapes [DRBTs] (e.g., 
those typically maintained solely for 
the purpose of disaster recovery),” 
with this important exception: “[T]he 
tapes storing the documents of ‘key 
players’ to the … litigation should 
be preserved if the information con-
tained on those tapes is not other-
wise available.” Id. at 218.  

The “Zubulake exception” to the 
general rule that DRBTs are im-
mune from discovery — allowing 
production when they house data 
that is: 1) generated by “key play-
ers”; and 2) not otherwise available 
— remains the most common fact 
pattern in cases where DRBTs are 
ordered produced, although those 
decisions frequently do not express-
ly cite Zubulake. In Abbott Labs, 
for example, the subpoena sought 

The Backup Tapes 
Quagmire
Preservation and Production 
In White-Collar Matters

continued on page 4
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resulted in Bourke’s conviction for 
conspiring to violate the FCPA. Im-
portantly, the DOJ did not allege that 
Bourke himself bribed a foreign of-
ficial, but rather that he consciously 
avoided learning the pertinent facts 
regarding improper payments and 
benefits provided by others to Azeri 
government officials, thus engag-
ing in inadequate due diligence in 

a corrupt scheme to privatize the 
State Oil Company of the Azerbai-
jan Republic. 

This focus on cross-border acquisi-
tions continued during the first quar-
ter of 2011, when the Ball Corpora-
tion settled books and records and 
internal control charges with the SEC. 
The SEC alleged that Ball personnel 
learned “soon after Ball acquired 
[Argentine subsidiary] Formametal 
in March 2006 that Formametal em-
ployees may have made questionable 

payments … before the acquisition.” 
However, according to the SEC, Ball 
“failed to take sufficient action to 
ensure that such activities did not 
recur at Formametal after Ball took 
control.” The Ball case further illus-
trates the need to conduct adequate 
due diligence on acquisition targets 
and, through a rigorous post-acquisi-
tion risk assessment and compliance 
review, to correct any problems and 
mitigate FCPA liability.

FCPA Enforcement
continued from page 2

continued on page 5

the e-mails of three key individu-
als; to the extent those e-mails were 
stored on more accessible media, 
the DRBTs were not implicated. But 
as to otherwise unavailable e-mails 
generated by those individuals, the 
court ordered them produced from 
DRBTs. See also DeGeer v. Gillis, 2010 
WL 5096563, 2010 U.S. Dist. LEXIS 
129745  (N.D. Ill. Dec. 8, 2010). 
Pre-Existing Legal Duty

In cases where the responding 
party has a legal duty running to the 
data on the DRBTs independent of 
the discovery issue before the court, 
and that data is otherwise unavail-
able, the general rule that DRBTs 
are off-limits may be ignored. When, 
for example, the data housed on the 
DRBTs is subject to a duty to pre-
serve in other litigation, courts have 
little patience for an argument that 
the information has since become 
inaccessible by virtue of being ar-
chived. The decision in Abbott Labs 
turned in part on this factor, as did 
that in California ex rel. Fowler v. 
Caremark Rx, 2010 Cal. App. Un-
pub. LEXIS 8087 (Cal. App. Oct. 13, 
2010). Similarly, where the respond-
ing party has a statutory or regula-
tory duty to preserve records, the 
accessibility (or the lack thereof) 
of the media on which the records 
are stored will generally be treat-
ed as irrelevant. In In Re Deutsche 
Bank Securities Inc.,  No. 3-10957, 
55 S.E.C. 1248 (2002), the SEC asked 
the respondent to produce certain e-
mails that SEC regulations required 
it to preserve. When the respon-
dent could not produce the e-mails 

because they were maintained on 
DRBTs and “[r]espondents had in-
adequate systems or procedures to 
ensure the retention of such back-
ups … and/or to maintain such data 
in a readily accessible manner,” each 
respondent was fined $1.65 million. 
See also In Re J.P. Morgan Securities 
Inc., No. 3-11828, 2005 SEC LEXIS 
339 (Feb. 14, 2005).
Discovery Failures

When the conduct of the respond-
ing party appears to have fallen 
short of other discovery-related ob-
ligations — a failure to timely insti-
tute a litigation hold, for example, or 
apparent discovery-related misrepre-
sentations to the court — the court 
will more likely order DRBTs pro-
duced. In the recent case of Green 
v. Blitz U.S.A., 2011 U.S. Dist. LEXIS 
20353  (E.D. Tex. Mar. 1, 2011), the 
defendant was sanctioned heavily, 
in part for its failure to preserve data 
on DRBTs. The DRBT-related failure 
had been accompanied by a series 
of seemingly egregious missteps, in-
cluding specific instructions to em-
ployees to delete all of their e-mail, 
despite ongoing litigation. See also 
Kipperman v. Onex Corp., 2009 WL 
1473708 (N.D.Ga., May 27, 2009).  
Credible Evidence of Burden

Finally, and possibly most signifi-
cantly, in nearly every recent deci-
sion declining to order production 
of DRBT material, the responding 
party has introduced some credible, 
unique facts to demonstrate the as-
sociated burden. Such evidence, 
usually in the form of declarations, 
estimates from vendors and other 
similar material, appears to be a cru-
cial factor in exempting DRBTs from 
production. In Johnson v. Neiman, 

2010 U.S. Dist. LEXIS 110496 (E.D. 
Mo. Oct. 18, 2010), for example, the 
defendant submitted the affidavit of 
a state Information and Technology 
Services Division officer, demon-
strating that the requested DRBTs 
would cost upwards of $1 million 
to restore. This was enough for the 
court to decline to compel produc-
tion. See also Major Tours, Inc. v. 
Colorel, 2010 U.S. Dist. LEXIS 62948 
(D.N.J. June 22, 2010).
concluSIon

It behooves both parties to nar-
row government requests for docu-
ments, using defensible criteria. For 
the corporation, narrower requests 
mean less expense and exposure; 
for the government it means avoid-
ing a document dump.  

Counsel and IT personnel should 
prepare for narrowing negotiations 
as early as practicable — even before 
receiving the document request or 
subpoena, if possible — by ensuring 
and documenting that the four fac-
tors described above weigh in their 
favor. The burden associated with 
producing DRBT material should be 
carefully documented. If necessary, 
outside counsel should be consult-
ed on these issues and ensure that 
other e-discovery-related obligations 
are followed closely.    

There may be no clear rules con-
trolling the government’s access to 
DRBTs in white collar matters, but 
armed with careful preparation, doc-
umentation, and a clear understand-
ing of electronic discovery principles, 
companies have a chance of avoiding 
the burden and expense of produc-
ing DRBTs in such situations.  

Backup Tapes 
continued from page 3
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If financial analysts’ predictions of 
an increase in cross-border mergers 
and acquisitions in 2011 material-
ize, failure to engage in appropri-
ate FCPA due diligence with respect 
to an acquired company’s practices 
(like Ball), or intentional avoidance 
of FCPA red flags (like Bourke), may 
be costly for the acquiring company, 
which can inherit FCPA liability for 
violations by the target company that 
occurred prior to the acquisition. And 
while no financial services company 
has been charged to date for aiding 
and abetting a client’s FCPA viola-
tion — especially in the cross-border 
mergers and acquisitions context — 
a theory of aiding and abetting an 
FCPA violation is a potential exten-
sion of FCPA enforcement.  
addItIonal conceRnS

Cross-border mergers and acqui-
sitions activity is not the only high-
risk FCPA area that requires specific 
attention. Operating an insurance 
or retail banking business requires 
licenses and government approvals. 
FCPA risks arise directly from the 
need to procure business licenses 
from government officials, and fi-
nancial institutions conducting di-
rect retail operations in high-risk 
countries therefore must monitor 
compliance at this level.  

Joint ventures also pose FCPA 
risks for financial services firms. On 
March 18, 2011, IBM consented to 
the entry of a final judgment with 
the SEC in connection with alleged 
violations of the books and records 
and internal controls provisions of 
the FCPA. Among other allegations, 
the SEC claimed that employees of 
IBM’s majority owned joint venture 
in Korea (LG IBM PC Co., Ltd.), paid 
cash bribes and provided improper 
gifts and payments of travel and 
entertainment to South Korean gov-
ernment officials in order to secure 
the sale of IBM products.

Financial services firms, when 
engaging in a joint venture, must 
ensure a thorough understand-
ing of existing business practices 
and impose appropriate compli-
ance controls at the inception of 
the joint-venture operation. This in-
cludes evaluating the necessary due 
diligence required prior to the joint 
venture to understand the risk and 
implementing the appropriate con-
trols to manage the risk.

dodd-FRank
Finally, in light of the Dodd-Frank 

Wall Street Reform and Consumer 
Protection Act (Dodd-Frank) pro-
vision (Section 922 of Pub. L. No. 
111-203, 124 Stat. 1376 (2010)) that 
requires the SEC to award qualify-
ing whistleblowers between 10% 

and 30% of certain monetary sanc-
tions (including FCPA sanctions) 
imposed by the agency, financial 
services companies must continue 
to emphasize compliance and train-
ing. Because the Dodd-Frank whis-
tleblower provision provides a huge 
financial incentive for individuals to 
circumvent internal reporting and 
compliance departments and re-
port FCPA violations directly to the 
SEC — and given the recent FCPA 
enforcement trends, including the 
developments by the SEC with its 
SWFs inquiries — it never has been 
more crucial for financial services 
companies to re-examine their FCPA 
compliance efforts. 
concluSIon

Financial services firms face sub-
stantially greater risk under the 
FCPA in this new enforcement en-
vironment. In light of this, financial 
services companies should take pro-
active steps in order to understand 
their FCPA risks and then build con-
trols to monitor and eliminate the 
risks. Implementing a robust FCPA 
compliance program (or enhancing 
an existing program) with the as-
sistance of outside counsel will en-
able a company to maintain strong 
attorney-client privilege claims and 
may make the difference in avoid-
ing FCPA liability altogether.  

FCPA Enforcement
continued from page 4

—❖—

Is there sufficient evidence 1. to 
provide a realistic prospect of 
conviction? 
If so, is prosecution in the pub-2. 
lic interest?

For the SFO, the two main factors 
that are likely to influence whether 

or not a prosecution is in the pub-
lic interest are whether the company 
has adequate procedures in place 
and whether it self-reported the is-
sue to the SFO.

The following factors also indicate 
that a prosecution under the Act will 
be more likely:

A conviction would bring a •	
significant sentence. 
Offenses are premeditated. •	
Offenses are committed in or-•	
der to lead to more-serious of-
fending. 
Those involved are in positions •	
of authority or trust and take 
advantage of that position. 

The prosecutors’ guidelines also 
outline how their discretion should 
be issued when considering pros-
ecutions for making facilitation pay-
ments. Factors likely to lead to pros-

ecution include: 1) Large or repeated 
payments; 2) Facilitation payments 
that are planned for or accepted as 
part of a standard way of conduct-
ing business; 3) Payments that indi-
cate an element of active corruption 
of the official in the way the offense 
was committed; and 4) Whether a 
commercial organization has a clear 
and appropriate policy setting out 
procedures an individual should fol-
low if facilitation payments are re-
quested and these procedures have 
not been correctly followed.

It is this final factor that is likely to 
cause the most concern to companies 
that have made the effort to imple-
ment clear policies that have failed. 
However, the guidelines clarify that 
a single small payment is likely to 
result in only a nominal penalty. In 
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eleventh cIRcuIt analySIS 
deePenS cIRcuIt SPlIt  
RegaRdIng Ex Post Facto 
ImPlIcatIonS

On March 28, 2011, in United 
States v. Wetherald, No. 09-11687, 
the United States Court of Appeals 
for the Eleventh Circuit, in an opin-
ion authored by Chief Judge Joel F. 
Dubina, held that the Ex Post Facto 
Clause of the Constitution precluded 
a district court from sentencing a de-
fendant under a more punitive ver-
sion of a U.S. Sentencing Guidelines 
provision than the version that had 
been in place when the offense oc-
curred.

Timothy Wetherald, Marc Shiner, 
and Leon Swichkow, all former op-
erators — from 2000 through 2003 
— of telecommunications compa-
nies known as competitive local ex-
change carriers (“CLECs”), had each 
been convicted and sentenced on 
differing combinations of mail, wire, 
and securities fraud, as well as multi-
ple counts of money laundering, for 
their respective roles in a scheme to 
defraud investors in the companies 
they operated.

CLECs are a byproduct of the Fed-
eral Telecommunications Act of 1996, 
wherein Congress required that the 
“Regional” or “Baby Bells” offer local 
retail telecommunications services 
for resale to properly certified CLECs 
at a wholesale discount. While the 
court summarily dealt with the other 
issues raised by the three on appeal, 
it noted that the Eleventh Circuit 
had not squarely addressed the is-
sue, post-Booker, whereby a district 
court applied a different Guideline 
range than the version that had been 
applicable when the offense under-
lying the conviction had occurred. 
In United States v. Booker, 543 U.S. 
220 (2005), the Supreme Court held 
that the Sentencing Guidelines were 
merely advisory — as mandatory ap-
plication violated the Sixth Amend-
ment. In Wetherald, the Eleventh Cir-
cuit noted that it had not assessed 
any potential violations of the Ex Post 
Facto Clause stemming from applica-
tion of a later version of a Guidelines 
provision. In this instance however, 
the district judge had sentenced 
Wetherald, Shiner, and Swichkow us-

ing the 2008 Guidelines rather than 
the 2002 Guidelines, providing an 
opportunity for such review.

The Eleventh Circuit noted that, 
pre-Booker, it had repeatedly held 
that although the district courts 
should “presumptively apply the 
Guidelines as they exist at the time 
of sentencing, they may not do so 
where those Guidelines would lead 
to imposition of a harsher penalty 
than that to which the defendant was 
subject at the time of the offense.” 
United States v. Simmons, 368 F.3d 
1335, 1338 (11th Cir. 2004). Further, 
while it had not had occasion to ad-
dress the ex post facto implications 
of Booker prior to appellants’ appeal, 
it had affirmed the underlying prin-
ciples that led to the application of 
the Ex Post Facto Clause in its pre-
Booker opinions. 

The court noted that its sister cir-
cuits had reached differing conclu-
sions upon assessing any potential 
Ex Post Facto implications presented 
by application of a harsher, later ver-
sion of a Guidelines provision, in 
light of the direction provided by the 
Supreme Court in its Booker analysis. 
The Seventh Circuit and Sixth Cir-
cuits found no tension, as the clause 
applied “only to laws and regulations 
that bind rather than advise.” United 
States v. Demaree, 459 F.3d 791, 795 
(7th Cir. 2006); see also United States 
v. Barton, 455 F.3d 649, 655 n.4 (6th 
Cir. 2006). 

In contrast with the conclusion 
reached by the Sixth and Seventh 
Circuits, the D.C. Circuit found a 
clear constitutional problem with 
application of a harsher Guidelines 
provision — even in the post-Booker 
world. United States v. Turner, 548 
F.3d 1094, 1099-1100 (D.C. Cir. 2008). 
Going further, the D.C. Circuit con-
cluded that the “proper approach is 
therefore to conduct an ‘as applied’ 
constitutional analysis,” finding that 
a party need only show that the dis-
trict court’s failure to employ the 
Guidelines in effect at the time the 
offense was committed resulted in 
a “substantial risk” of a more severe 
sentence. Id. at 1100.

The Eleventh Circuit found the ap-
proach set forth by the D.C. Circuit 
instructive. In its analysis, the Elev-

enth Circuit noted that, while the 
Guidelines were no longer manda-
tory, “[p]ractically speaking, appli-
cable Sentencing Guidelines provide 
a starting point or ‘anchor’ for judges 
and are likely to influence the sen-
tences judges impose.” Id. at 1099. 
This perspective led to the Eleventh 
Circuit adopting the “substantial 
risk” standard as the proper level of 
analysis. The court stated that this 
approach provided the appropriate 
measure of protection, as “[t]his stan-
dard recognizes the ongoing impor-
tance of the Sentencing Guidelines 
while maintaining the district court’s 
broad discretion to consider relevant 
information in formulating an appro-
priate sentence.”

In reviewing the immediate case, 
the Eleventh Circuit evaluated both 
the district judge’s comments dur-
ing sentencing, as well as the actual 
sentences imposed on the three de-
fendants. In doing so, the court re-
marked that the sentences imposed 
on two of the individuals fell below 
even the range provided by the low-
er 2002 Guidelines range, with the 
third individual’s sentence falling 
within that lower range. Using these 
facts, the court affirmed all three 
sentences, as it found that the use 
of the Sentencing Guidelines in ef-
fect at the time of sentencing did not 
raise a substantial risk of a harsher 
punishment for the defendants and, 
therefore, the district court’s actions 
did not implicate the Ex Post Facto 
Clause.

dc cIRcuIt couRt aFFIRmS 
convIctIon oF abRamoFF  
colleague

On May 13, 2011, the U.S. Court 
of Appeals for the District of Co-
lumbia Circuit affirmed the convic-
tion of David H. Safavian on one 
count of obstruction of an investiga-
tion and three counts of false state-
ments. United States v. Safavian, No. 
09-3112, slip op. at 1 (DC Cir. May 
13, 2011). 

Safavian, a friend of lobbyist Jack 
Abramoff, was the Chief of Staff of 
the General Services Administration 
(“GSA”). Abramoff invited Safavian 
on a golfing trip to Scotland for 
which Safavian sought counsel from 
the GSA’s ethics officer. He told the 
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vIRgInIa
analySt PleadS guIlty to 
$1.5 bIllIon FRaud

On March 31, 2011, Sean W. Rag-
land of San Antonio, TX, pleaded 
guilty to conspiracy to commit bank 
fraud and wire fraud. Ragland was a 
former senior financial analyst with 
Taylor, Bean & Whitaker (“TBW”), 
which owned and operated Ocala 
Funding, a mortgage lending facil-
ity. Ocala sold asset-backed com-
mercial paper to financial institu-
tions, using the money to purchase 
the mortgages generated by TBW. 

The government alleged that Rag-
land and others had determined 
that the paper sold by Ocala was 
insufficiently backed by assets. Rag-
land had tracked the status of the 
asset shortfall and reported it to 
senior TBW management, includ-
ing the CEO and CFO. Ragland also 
prepared documents that overstated 
the value of the Ocala loans and 
that understated the amount of pa-
per outstanding. The government 
alleged that this information was 

sent to outside investors and audi-
tors in an effort to mislead them. 
Ultimately, by the time TBW folded, 
the shortfall of the commercial pa-
per was approximately $1.5 billion. 

Four other individuals had previ-
ously pleaded guilty as being a part 
of this conspiracy. At his June 21, 
2011 sentencing, Ragland faces a 
maximum of five years in prison. 

WaShIngton, dc
J&J PayS $70 mIllIon to  
ReSolve oIl FoR Food chaRgeS

On April 8, 2011, Johnson & John-
son (“J&J”) entered into a deferred 
prosecution agreement (“DPA”) with 
the Department of Justice (“DOJ”) to 
resolve allegations that it had bribed 
foreign officials in violation of the For-
eign Corrupt Practices Act (“FCPA”) 
and had made improper payments 
related to the United Nations’ Iraqi 
Oil for Food (“OFF”) program. 

The government alleged that J&J 
had made a number of improper 
payments to health care providers in 
Greece, Poland, and Romania, who 
were employed by the government. 
As a part of the DPA, J&J admitted 
that its subsidiaries, employees and 
agents had bribed government offi-
cials in Greece, Poland, and Roma-
nia and accepted responsibility for 

those actions. This included alleged 
payments made by J&J subsidiary 
DePuy, Inc., to public physicians in 
Greece. 

The government also resolved 
claims against J&J related to the 
OFF. There, the government had al-
leged that J&J provided kickbacks 
to the Iraqi government in order to 
obtain sales of humanitarian goods. 

J&J will pay a $21.4 million crimi-
nal fine as a part of the resolution. 
However, the DOJ noted that J&J 
had “cooperated extensively” and 
“played an important role in iden-
tifying improper practices in the 
life sciences industry.” In addition, 
the DOJ lauded J&J’s “thorough and 
wide-reaching self-investigation” 
and continuing efforts regarding 
other companies and individuals. As 
a result of those efforts, J&J received 
a reduction in its fine. J&J’s fine was 
also reduced as a result of the DOJ’s 
anticipation that J&J would be re-
solving related claims in the UK.

J&J will have to report to the gov-
ernment every six months on its en-
hanced compliance efforts but, as a 
result of its preexisting compliance 
programs and more recent enhance-
ments, the DOJ did not require that 
it retain a monitor. 

At the same time, J&J resolved re-
lated SEC charges, agreeing to pay 
$48.6 million in disgorgement and 
interest. 

 buSIneSS cRImeS hotlIne

ethics officer that Abramoff had no 
business with the GSA (although he 
had asked about several GSA prop-
erties) and would only be paying for 
Safavian’s airfare, as Abramoff was 
already chartering a flight for the 
group. In response, the ethics officer 
approved the acceptance of the air-
fare and Safavian gave Abramoff a 
check for $3,100 for his share of the 
costs (excluding airfare).  Thereafter, 
the GSA’s Office of the Inspector Gen-
eral (“OIG”) received an anonymous 
tip that led to an investigation of Sa-
favian’s trip and, ultimately, his indict-
ment on five counts. He was convict-
ed on four counts and appealed. The 
appellate court reversed or remanded 
each of his convictions.  

As a part of his initial defense at 
trial, Safavian had argued that he did 
not make a false statement by saying 
that Abramoff was not doing business 
with the GSA because Abramoff at the 
time had no contracts and was not ex-
changing money or services with the 
agency. The district court excluded 
Safavian’s expert witness on this in-
terpretation of “doing business,” find-
ing that it would not help the jury. 
The Court of Appeals reversed and 
remanded for a new trial. 

Following remand, the govern-
ment filed a superseding indictment 
against Safavian with three counts 
that closely followed the original 
indictment, and two that implicated 
new conduct. The first new count 
charged him with having made false 
statements in his Financial Disclosure 
form, wherein he was required to re-

port gifts above a certain value, in vi-
olation of the Ethics in Government 
Act of 1978. The second charged him 
with having made false statements to 
the FBI during the investigation. 

After conviction on four of the five 
counts, including the two new ones, 
Safavian appealed, claiming that the 
two new counts were added to the 
indictment as a result of prosecuto-
rial vindictiveness. He also claimed 
that the government had failed to 
prove that the false statements were 
material, as was required to support 
his other two counts of conviction. 

The Court of Appeals, adopting 
the lower court’s rationale, affirmed 
the conviction on three of the four 
counts. Regarding the fourth count 
— Safavian’s conviction for false 
statements made to the FBI — the 

—❖—
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addition, the SFO will also take into 
account self-reporting, the clarity of 
any policy in place and whether the 
payer was in a vulnerable position 
when a payment was sought.

The prosecutorial guidance also 
reinforces the MoJ guidance on hos-
pitality. The guidelines state that the 
cost of the hospitality is only one fac-
tor, but little additional guidance is 
provided.
What StePS Should buSIneSSeS 
conSIdeR takIng noW?

It is apparent that businesses 
should consider undertaking a thor-
ough program of compliance with the 
new legislation, given the possibility of 
sanctions that include up to 10 years 
in prison. For most organizations, the 
period up to July 1 can be used effi-
ciently to begin implementing at least 
the following five steps:

1. The review of any existing Ethics 
code, FCPA code or the like, to check 
its compliance with the UK legislation. 

2. Communicating to employees 
what is expected of them. This would 
extend beyond people employed by 
a UK company or a UK subsidiary. It 
would also include those negotiating 

contracts in the UK and UK nationals 
employed by the organization wher-
ever they work. 

3. Consideration of whether to em-
bed compliance programs in subsid-
iaries, whether wholly owned or not. 
For most organizations, this would 
likely involve a structured program of 
board meetings of subsidiary entities, 
with the new Bribery Act as an agen-
da item. Companies may also want 
to send a briefing note to all of the 
directors of the relevant subsidiaries 
beforehand, explaining their respon-
sibilities and instructing them to de-
velop an action plan to deal with the 
new law. 

4. Implementation of a specific 
training session for affected employ-
ees. This might coincide with training 
the organization has already com-
pleted; for example, under the FCPA, 
showing again any online materials 
that are not inconsistent with the new 
UK legislation. Over time, corpora-
tions can build on this initial training, 
incorporating the MoJ’s guidance. 

5. A review of “associated persons.” 
The Bribery Act imposes obligations 
on a company to do due diligence 
on those with whom it does busi-
ness. This would include consultants, 
agents, suppliers and others — for 

example, a franchisor may want to 
check compliance at its franchisees.
concluSIon

Businesses now have a clear date 
to aim for with their compliance 
efforts. The deadlines are short 
but, given that the Act will be over 
a year old by the time it has come 
into force, most businesses will have 
done the ground work already. The 
mood of the prosecutors is that or-
ganizations have no excuse for not 
starting on their compliance efforts, 
although they may get some leniency 
if their efforts are not complete by 
the time an incident takes place. The 
UK’s Lord Chancellor and Secretary 
of State for Justice Kenneth Clarke’s 
announcement of the start date for 
the new legslation on March 30, and 
the publication of the Prosecutorial 
Guidelines, firmly puts an end to the 
rumors that were circulating that the 
Act would be changed. There was 
never any substance in these rumors. 
At best they were wishful thinking or 
ill-informed speculation from those 
who had not followed the long and 
winding passage of the legislation. 
The Act is a clear call to action for 
businesses large and small. They ig-
nore it at their peril.

UK Bribery Act
continued from page 5

court quickly dismissed the argument 
that the statements were not material 
because the statements needed only 
to “have a natural tendency to influ-
ence or be capable of influencing an 
agency function or decision,” a stan-
dard easily met. Id. at 6 (quoting Unit-
ed States v. Moore, 612 F.3d 698 (D.C. 
Cir. 2010)). 

The Court of Appeals also found that 
the District Court had not clearly erred 
in determining the question of pros-
ecutorial vindictiveness. As an initial 
matter, the defendant was required to 
present evidence that the action was 
more likely than not a result of vindic-
tiveness. The only evidence that the 
District Court considered was the sim-
ple fact that the prosecutor had added 

new charges after a successful appeal 
which, the court found, was sufficient 
to establish a presumption of prosecu-
torial vindictiveness.

To overcome that presumption the 
government had to offer objective, 
non-vindictive evidence supporting its 
actions. Id. at 6-7 (citing United States 
v. Meyer, 810 F.2d 1242, 1245 (D.C. Cir. 
1987)). In this case, the government of-
fered two rationales for the additional 
count. First, the government claimed it 
needed to rebut the defense of literal 
truth that Safavian offered by ensuring 
that his statements to the FBI would be 
admissible. Id. at 8-9. Second, the gov-
ernment claimed that, in light of the 
appellate ruling, it needed to bolster 
its case by including charges that did 
not turn on Safavian’s truth defense or 
his associated expert. Id. at 9. 

The Court of Appeals agreed with 
the defendant that the first alleged 

rationale was “entirely unpersuasive.” 
Id. at 10. The court found that there 
could have been no doubt in the 
government’s ability to introduce the 
statement to the FBI, even absent the 
additional count. 

But the court found that reliance 
on the second argument was not 
clearly erroneous. It concluded that 
the government’s change of “strategy 
in response to an adverse ruling of 
the court” was a sufficient and ob-
jective basis for the additional count. 
Despite the defendant’s argument 
that trial strategy was “inherently 
subjective,” the court found that its 
prior ruling would “provide[] a basis 
for assessing the objective reason-
ableness of the Government’s adding 
a new charge.” As a result, the Court 
of Appeals affirmed. 

—❖—
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